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About Clan Childlaw  

Community Law Advice Network (Clan Childlaw) is a charity which aims to improve children 

and young people’s life chances by using our legal skills and expert knowledge to help 

young people take part in decisions that affect them and by making sure that children’s 

rights are realised in Scots Law.  

We are an independent law centre providing free, child-centred legal representation to 

children and young people. Around 80% of our work is with young people with experience of 

care. Around 56% of our cases in 2016 involved representing children within the children’s 

hearing system, with our solicitors representing children at over 50 hearings in 2016. Our 

solicitors have experience of different roles within the system as reporters, panel members 

and safeguarders.  

We are a member of the Tri-partite group (SCRA, Children’s Hearings Scotland and Social 

Work Scotland) which feeds into the Children’s Hearings Improvement Partnership.  

Our Principal Solicitor is a member of the Scottish Legal Aid Board’s Children’s Quality 

Assurance Committee.  

In 2013, working with the Centre for Excellence for Looked After Children in Scotland on 

behalf of the Scottish Government, we delivered a series of seminars on the Children’s 

Hearings (Scotland) Act 2011to a variety of professionals working in Children’s Hearings 

across Scotland.   

Clan Childlaw welcomes the opportunity to consider and respond to the Scottish 

Parliament’s Education and Skills Committee’s call for evidence The Children’s Hearing 

System – Taking Stock of Reforms.  We have the following comments to put forward for 

consideration.  

The Ability of Children to Participate in their Hearings  

The child must know and be able to realise their rights in the process and actively participate 

in decision making. The 2011 Act brought in legal aid to cover Children’s Hearings provided 

through the Scottish Legal Aid Board (SLAB).  The CELCIS research in 2016 concluded that all 

respondent groups welcomed solicitor involvement in cases where they were representing 

children or young people and that there is an improvement in the child’s participation when 

a child is able to instruct a solicitor. The availability of legal aid to fund the representation of 

children in hearings has increased children’s ability to have legal representation in hearings 

and greatly improved the child’s ability to participate in hearings as a result. We identify the 

following areas for further consideration and improvement:  
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1. The Scottish Legal Aid Board figures indicate that approximately 10% of Children’s 

Hearings have solicitors present and of those between June 2013 and August 2014 

only 9% of legal aid applications were for the representation of children. More children 

should be receiving the benefit of legal representation and the reasons why children 

with capacity to instruct a solicitor are not accessing legal representation should be 

investigated. We know from the enquiries we receive that children and families – and 

those working to assist them - are often unaware of their entitlement to a solicitor, do 

not know how to get a solicitor or cannot access child- friendly legal services. We 

consider that it would be beneficial for children and young people to be clearly 

informed when a hearing is being arranged that they can have their own solicitor to 

advise them on the law and their rights and help them to put their view, and that they 

should be given information about how to get a lawyer. It would also be helpful if 

those working with children and young people knew that children have a right to a 

lawyer, knew what the benefits of legal representation are and had access to 

information and help with finding suitable lawyers for children.  

 

2. One of the intentions of the 2011 Act reforms was providing for the amendment of The 

Rehabilitation Of Offenders Act so that offence grounds accepted or established in 

children's hearings (other than for certain serious offences) are no longer classed as a 

conviction. There are still circumstances where in later life someone who was 

“convicted” of offending behaviour as a child through accepting or having grounds 

established can have that disclosed in later life with serious consequences for their 

prospects of employment. Certain offences can still be disclosed as information which 

the chief officer reasonably believes to be relevant in relation to the type of regulated 

work for which a PVG is sought. These are very broadly offences against children and 

sexual offences, and can extend to   involvement in those type of offences or 

offences which are “similar in nature” to those listed.  This effectively means that if the 

statements of facts supporting grounds or the grounds themselves indicate that a 

child has been involved in behaviour that has caused harm to other children or sexual 

activity around other children they could still end up with a “conviction” which has to 

be disclosed no matter what age they were when “convicted” or how much time has 

elapsed. There is no discretion to exclude such convictions from the vetting 

information and disclosure is automatic with no procedure to make representations or 

appeal against inclusion of the conviction information.  These early life decisions have 

final consequences. We consider that to protect children in this position legal 

representation should be mandatory where the grounds are that the child has 

committed and offence or the statement of facts show offending behaviour.  

What changes would improve the ability of the child to actively participate in their hearing?  

Before The Hearing  

Clan Childlaw is committed to child centred practice designed to enable the child to 

actively participate. We meet with the child well in advance of the hearing and in a place 

they choose and we give them time and if necessary multiple opportunities before the 

hearing to process information and make decisions. At this meeting we help the child 

prepare for the hearing, look at reports – when these are available and up to date - and 

explain recommendations and explain what is likely to be discussed at a hearing. The child 

can then give us their view, or ask us the questions they need to, so they can form a view, 

know their rights and decide on the next steps they wanted to take. We will talk to them 

about how they want to express their view, what questions they might be asked, what 

questions they have and what decisions are available to the Panel.   

One of the principal difficulties in helping the child to prepare for the hearing is that 

unfortunately it is common in our experience for social work reports to be added to, 
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amended or otherwise produced late. There is an enormous volume of papers in long 

running cases and it can be hard to know what information is repeated and outdated and 

what is new and relevant. Practice varies but reports are often cut and pasted, creating 

repeated and sustained errors which are not corrected for future hearings. It can make the 

child feel as though their position is not being accurately reported to the panel and they feel 

that the reports are focused on what has happened in the past, because that is reproduced 

in every report. Even accurate, focused and concise social work reports are very difficult for 

the child to understand. This is borne out by the report Next Steps Towards Better Hearings. 

Often the first time a child we work with knows or understands what social work is 

recommending is when their solicitor explains what the report means to them. It is often the 

case that the child has not been told what is happening – or at least has not been told what 

is happening in a way they have been able to take in – so that they effectively only realise 

what is being recommended or planned immediately prior to or even at their hearing.  

1. Although we understand that resources are a factor, our view is that every child should 

know what social work is recommending and what is planned before they have the 

report and their hearing, as a result of good, ongoing, child-centred face to face 

communication with their social worker which prepares them for the hearing.  

 

2. Consideration should be given to the introduction of a short child friendly summary of 

reports/ relevant person’s positions provided to the child well in advance of any hearing. 

 

3. Consideration should also be given to enabling the child to provide a written response to 

reports and an account of their views for the hearing to consider along with the other 

papers before the hearing. This would give the child’s version of the facts equal standing 

with the information from others.  

At The Hearing. 

At the hearings a solicitor acting for a child functions as a legal representative and as an 

advocate helping the child manage the hearing so they are given the best chance of giving 

their view, having their rights realised, interacting with others in a way that works for them so 

they can participate and are, and feel, included. We often request that the child speak to 

the Panel alone as this is usually the best way for them to give the Panel their view. We often 

assert the rules of procedure on a child’s behalf – for example we will argue that additional 

people who are there only to provide reports or information, such as community police 

officers, or people the child does not want there, should not stay for the whole hearing. We 

can insist that the Panel excludes a relevant person’s legal representative when the child is 

speaking to the Panel alone, and counter any opposition to that. Where a child disagrees 

with a report or recommendation or bit of information they often find it easier for their lawyer 

to assert that in the hearing than facing up to a family member,  social worker or 

safeguarder themselves. We can also provide support to the child when the hearing is 

difficult, a child often finds it easier to have someone else identify that they need a break or 

an opportunity to speak. We can also ask the Panel to clarify a question or statement or an 

explanation for the child, which a child can find difficult to do themselves. 

1. There should be measures to ensure Panels always seek and consider the child’s view 

regarding siblings and always consider sibling relationships when making decisions 

about what is in the child’s best interests and a duty on social work to consider the 

facilitation of appropriate sibling contact. Sibling relationships can be the longest 

lasting relationships in a person’s life, especially for children with care experience and 

can provide valuable support into adult life. As a result there is an aspiration to retain 

sibling co-residence and contact wherever possible and appropriate. But barriers 

continue to exist. A  Research Briefing: Supporting Sibling Relationships of Children in 
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Permanent Fostering and Adoptive Families found that around 2/5ths of looked after 

children have a plan for no contact with any siblings when in their permanent 

placement. 58% of children permanently removed from their birth parents have 

siblings they have no contact with. The same study found that sibling contact is not 

considered to the same extent as birth parent contact and decisions regarding sibling 

contact are often subsumed under parental arrangements or foster carers concerns. 

It is difficult for siblings to participate in each other’s children’s hearings unless they 

meet the test for being a relevant person. The study found that children’s contact 

arrangements and importantly their wishes in relation to sibling contact were 

frequently not recorded as part of the hearing process and highlights clear and 

consistent recording of children’s views regarding sibling placement and contact as 

part of the Children’s Hearings process as a priority. 

 

2. One of the aims of the 2011 Act was to increase the child’s participation by advocacy 

and electronic means. We have not seen use, or the offer, of Skype or phone 

conferencing or of the child providing a report by electronic means etc. Section 122 of 

the 2011 Act gives the child the right to be informed of advocacy services. Although we 

are aware that some work is being done in relation to piloting possible schemes, it 

appears that these are not being used routinely and bringing in these methods of 

enabling greater participation could only improve the child’s ability to participate. 

 

3. We concur with the CELCIS and CHIP reports that we would see improvements in the 

child’s ability to participate in hearings if a shared ethos is established between all 

professionals involved in hearings, as well as an understanding of and respect for each 

other’s roles.  

 

4. Despite it being clear that the hearing cannot take into account resources, there are 

often discussions regarding resources at hearings before a decision is made e.g. 

discussions of whether there are beds or places available to implement an order if it is 

made.  Even if this does not inform or influence the decision, the child may perceive that 

social work and the Panel are saying that there is nowhere for them to go, or that the 

help they need will not be provided. Increasingly there are problems around orders 

which haven’t been or can’t be implemented or delays in implementation. We work with 

young people who keep coming back to be hearings to be told that there is no progress 

with identifying a resource or making a plan and that the support that they need, that 

has been ordered is not being provided or can’t be provided or who have to say clearly 

in the hearing they are not ready to have orders varied so that supports are withdrawn. If 

an order is made and is not implemented, there is a mechanism under s146 by which the 

Panel can seek a court order requiring social work to implement an order. When we 

have had to raise this provision on behalf of a child there has been no real familiarity with 

the process or with the powers it gives the Panel to have orders implemented where 

things are not being resolved or progressing. We consider that this provision is 

underutilised because Panels are not aware of how it can be used to help a child or 

young person. Training on this or other awareness raising for Panel Members may be 

useful.  

What changes after the hearing would improve the ability of the child to actively participate 

in their hearing. 

After the hearing we explain the decision, and make arrangements to meet with them 

and discuss the decisions having given them time to process the decision. This will include 

explaining whether or not there is a basis to appeal where the child indicates that this is 

what they want.  We will continue to work with the child after the hearing and at 

successive hearings and to build a relationship of trust with them. Part of our child centred 
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way of working means that we try to always have the child meet with and be represented 

by their own lawyer who is someone they know who knows them.   

Where it is appropriate we will facilitate challenges to decisions, and we would emphasise 

that when decisions are successfully challenged that identifies a problem which has to be 

scrutinised and addressed in order to arrive at a decision that is legally sound and in the 

best interests of the child. That is, well founded legal challenge makes the decisions and 

practice better and means the Hearing system functions better. The number of appeals 

has risen since the implementation of the 2011 Act. If the number of successful appeals is 

rising that is an indicator that improvements to practice are required.  

1. We concur with the issues identified in the Better Hearings report which says that 

changes to the way SLAB allocates cases and funding could have benefits for children 

by increasing availability of legal representation and enabling legal representatives to 

work with the child beyond the hearing so they have a consistent relationship with one 

advisor.  

 

2. It would be of great assistance if there was always a private room identified where we 

could go with the child briefly after the hearing to discuss the decision and ensure they 

understand what will happen next. 

 

3. Evidence should be gathered and consideration should be given to measures to address 

the problems for children’s participation when there are disputed statements of facts 

which go to court. This can be extremely difficult for a child, with multiple continuations, 

waiting and appearing in court which is an inappropriate environment for children, and 

an often lengthy wait before the matter can be addressed.  

 

4. An improvement in written reasons, and better correlation between what is said in the 

hearing and the decision and reasons given in the hearing and the written reasons, 

would improve the child’s understanding of the decision. The child cannot feel included 

in the decision making process if they cannot understand the decision and reasons or 

relate it to the facts and views presented in the hearing. 

The Role of the Solicitor in Children’s Hearings 

Greater understanding of the role of the solicitor would be of great benefit to children whose 

hearings involve solicitors. Whether or not it is right and appropriate to have solicitors in 

Children’s Hearings is not in dispute. Children’s Hearings make legal decisions with lasting, 

sometimes life long, significant impacts on children and families lives. The involvement of 

solicitors in the Children’s Hearing System is a requirement if the hearings are to be fair 

tribunals compliant with the European Convention on Human Rights and the United Nations 

Convention on the Rights of the Child.  We would argue that all children with capacity to 

instruct a solicitor should be able to have their own solicitor in a Children’s Hearing if that is 

what they want. We also think that, as set out above, the provision of automatic legal aid 

and a mandatory allocated solicitor should be extended to hearings where the child faces 

offence grounds or a statement of facts which discloses offending behaviour. 

A solicitor’s conduct is regulated by the Law Society of Scotland which means standards of 

service and conduct rules and guidance with which all solicitors must comply. Every solicitor 

who wants to do legal aid work at Children’s Hearings must be entered on the Children’s 

Legal Assistance Register which is maintained by SLAB.  They must conform to the Code of 

Practice which sets out the standards of professional conduct defined in the Code. The 

Code specifies that when conducting proceedings before a children’s hearing, a solicitor, 

whilst fulfilling his professional duties to his client, shall respect the ethos of the children’s 

hearing system and acknowledge that decisions should be based on sound reasons, with the 
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best interests of the child being paramount, and that the effective participation of all the 

parties involved should be promoted. The Code requires solicitors to distinguish between their 

role acting for a client in a Children’s Hearing court proceedings and when taking part in a 

Children’s Hearing and act accordingly. Solicitors have a duty to ensure that the child’s best 

interests remain central to proceedings. Solicitors also have a duty to promote and facilitate 

the effective participation of their client in Children’s Hearings. When acting for a parent or 

other relevant person the solicitor is expected to ensure the best interest of the child are 

central, by supporting their client to provide the information that the panel needs to reach a 

decision in the best interest of the child. The CELCIS report on the role of the solicitor in 

children’s hearings concluded that this is misunderstood by those in other roles. 

The solicitor must demonstrate certain competencies to represent clients at children’s 

hearings and/or in any associated court proceedings, including an understanding of the 

ethos of the children’s hearing system. Among the competencies that solicitors who work in 

Hearings have to demonstrate are being able to recognise the capacity of a child to give 

instructions, being able to communicate with the child/client in a way they will understand 

and if representing child clients, to have a general understanding of child development and 

the principles of communicating with children. Competence is demonstrated by attendance 

at relevant courses, study, experience of representing clients, observation and/or conduct of 

children’s hearings etc. Solicitors and firms that fail to comply risk being removed from the 

register and when removed would be unable to get legal aid funding to represent clients in 

Children’s Hearings.  

Solicitors and firms have to meet the standards required by the peer review criteria set out by 

the Scottish Legal Aid Board’s Children’s Quality Assurance Committee .The peer review 

criteria have been established  and training is underway for peer reviewers - the tests that will 

be applied  in relation to the children’s hearings are adequate preparation, taking 

instructions in a reasonable timescale prior to the hearing and evidence the solicitor took 

appropriate steps to assist the client to effectively participate at the hearing. Failure to 

comply or meet standards will result in being unable to undertake this type of work with legal 

aid funding.  

Multi agency training would ensure that other participants have a full understanding of the 

role of the solicitor and how that fits with ensuring the best interests of the child are central, 

and would ensure that solicitors understand the roles of other professionals in the hearing 

system. Multi agency training and consultation will also ensure that there is an agreed ethos 

for children’s hearings that applies to all professionals and participants in the system and a 

respect for each other’s roles.  

Interaction between Children’s Hearings and the Courts 

In our view a review is required of how the hearing system and court work together on the 

issue of permanence and adoption.  It might be useful for Panel’s members to have a 

greater understanding of the tests the court will apply so they can factor this in to their 

decisions in relation to cases involving permanence and understand that the courts and 

Hearings are interdependent parts of the same system and the same process. Making robust 

early decisions is essential to proceeding in the best interests of the child. If the application is 

to move smoothly through the courts, and not be refused or caught up in challenges and 

appeals to hearing decisions. Alternatives must be thoroughly assessed and properly 

considered going to court, and steps to facilitate the process such as moving a child to live 

with prospective adopters, must not be taken prematurely or in reliance on a court decision 

that has not yet been made or without answering the legal test of minimum intervention.  

Any steps which increase understanding of how the two processes can work in alignment 

with each other would be beneficial.   
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We would also support a review of how 16 and 17 year olds could be kept out of the Criminal 

Justice System and an exploration of the role of how the Children’s Hearings system could 

facilitate and support that.  


